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The United States is pleased to submit these comments to the Group on Telecommunications, constituted under the Chairmanship of the Deputy Chairman, Planning Commission, that is to make recommendations on the New Telecom Policy for India.

The United States applauds the efforts of India in bringing about competition and encouraging private sector participation in the Indian telecommunications  market, undertaken most notably in the 1994 National Telecom Policy.

The United States agrees with the Discussion Paper for New Telecom Policy=s observation that while many new operators are now providing telecommunications services in India, they have yet to achieve their full potential.  The United States believes that a New Telecom Policy can enable India to realize its vision of becoming an Information Technology superpower and to develop a world class telecommunications infrastructure. 

The United States respectfully suggests that vigorous competition promotes a strong and vibrant telecommunications market.  A strong, clear commitment by India to promote unlimited competition in all telecommunications services, within the limits of existing contractual obligations and the available radio spectrum, would go a long way toward invigorating private sector interest in investment and participation in the Indian market.  This commitment would be strengthened by a further recognition on the part of the Indian government of the necessity of private participation in the telecommunications market in order to achieve the goals of nationally available service as set out in the Discussion Paper.

Empowering the TRAI as an independent regulator
The United States welcomes the Discussion Paper=s emphasis on the need for a strong and independent regulator with comprehensive powers and clear authority to perform its functions effectively (Section 7.0).  The United States observes that both in our own market and in other markets, regulators can expect that incumbent former monopolists will fiercely and frequently oppose any decisions that open the market to competition.  It is no exaggeration to say that the fate of telecommunications sector development in India depends considerably upon the capable, effective functioning of a Telecommunications Regulatory Authority of India (TRAI) that is adequately staffed and funded, and which has sufficient authority to carry out its duties.  

A new approach to jurisdictional issues should be considered as an essential element of the New Telecom Policy.  The United States notes that serious disputes have arisen with respect to the TRAI Act of 1997 concerning, inter alia, jurisdiction of the TRAI; its authority to deal with disputes between private and government operators; and, its authority to promote and enforce fair competition.  The Discussion Paper reiterates the need for a strong and independent regulatory body.  The New Telecom Policy should incorporate necessary legislative and other steps to empower the TRAI to create and maintain a level playing field for all market participants, regardless of ownership.   

The United States urges that the TRAI be enabled to take a larger role in telecommunications policy, including:

-- to establish clear terms and procedures for licensing and other means of entry into telecommunications markets;

-- to establish an effective interconnection regime, with authority to settle disputes, set prices, terms and conditions;

-- to implement universal service programs, including setting, collection, and distribution of funds, if applicable;

-- to investigate and intervene when anti-competitive behavior occurs in the market; and, 

-- to be assured that its decisions cannot be readily overturned or reviewed by an organization that may have conflicting interests arising from dual roles as policy maker and operator.
In particular, it should be the responsibility of an independent regulator to take any necessarily discretionary decisions regarding the need and timing of market entry in sectors not opened to an unlimited number of participants; and, to deal with any dispute relating to unfair competition.

The United States believes the Discussion Paper=s recommendation regarding separating the policy and licensing functions of DOT from its service functions, by setting up a separate Department of Telecommunications Services, could represent a positive step toward establishing a truly competitive environment and level playing field in India.  However, as long as those functions are exercised within the DOT, and not by an independent body or agency that does not have a vested interest in the revenues generated by the DOT, there still will exist the potential for conflict of interest.  It still could be possible for licensing decisions to be influenced by what is beneficial for DOT=s operational unit, to the disadvantage of what is in the best interests of the Indian public.

The credibility of any decision to separate DOT=s policymaking and operating roles would be enhanced to the extent that such separation is legal and structural, and to the extent that the operating entity is subject to the same conditions as its competitors, e.g., payment of income tax, liability under the Companies Act and liability under legislation governing monopolies and restrictive practices.

Over fifty-five countries, participating in the 1997 World Trade Organization (WTO) Basic Telecommunications Agreement or making telecommunications services commitments thereafter, have committed to the WTO Reference Paper.  It is a uniform set of principles with respect to telecommunications regulatory matters.  The Reference Paper distills the experience of many countries which have undertaken the challenging transition from monopoly to competitive supply of telecommunications services.  It represents a minimum set of the recognized regulatory steps necessary to assure the effective introduction of private sector-led competition in the telecommunications services market.  India was one of ten WTO members which participated in the WTO Basic Telecom Agreement, but which adopted the Reference Paper only partially or on a delayed basis.

One of the WTO Reference Paper elements omitted from India=s WTO commitments relates to independent regulation.  WTO members which adopted the complete Reference Paper thereby committed to assure that national regulatory authorities would be separate from, and not accountable to, any supplier of basic telecommunications services.  These nations have chosen to avoid any susceptibility to conflicts of interest by clear and thorough separation of the regulatory and operational functions.  We urge the Group on Telecommunications to consider an approach to independent regulation that is consistent with the WTO Reference Paper.
Development of national voice and data networks
The United States welcomes the Discussion Paper=s recommendations (1) to permit unlimited market entry for Fixed Service Providers (FSPs) into the market for national long distance services on January 1, 2000 and (2) to permit FSPs to offer data and information services within their licensed territory (Acircle@).  These steps will allow FSPs to offer a more complete and attractive package of services and to earn a greater return on investments in new facilities.  Overall, the United States strongly supports the entry of multiple operators in fixed access services, consistent with rights of private operators under existing contracts.  If India were to adopt an approach toward telecommunications services that allows the eventual free entry of operators into the market,  India would join the ranks of the most advanced nations in adapting their telecommunications regulatory regime to the demands of technological convergence. 

In addition, the United States recommends that the FSPs be permitted to offer not only national long distance voice services, but also national long distance data services.  This would be consistent with the Discussion Paper=s recognition of the trend toward convergence of voice and data markets, and its recommendation that cable television network operators be permitted to offer a variety of two-way communications, including voice and information services.

The Discussion Paper recognizes other alternative infrastructures, such as backbone networks operated by power transmission firms, railways, and others.  It recommends that those networks be allowed to carry long distance data telecommunications traffic.

The United States recommends that these alternative infrastructure providers be permitted to compete not only for long distance data services, but also for long distance voice services.

Finally, the United States notes that the Discussion Paper refers to resale of services in Section 3.5.  It is unclear whether this includes resale of voice services.  In the United States, resellers play an important role in the development of competition.  Resellers are able to target niche consumer and business markets that the large, facilities-based firms often ignore, yet the larger carriers have come to appreciate the revenues they receive from doing business with resellers.  Resellers also guard against users being charged artificially high prices that a duopoly or oligopoly of established firms may be able to maintain.

In summary, the United States encourages the Group on Telecommunications to embrace market-oriented policies that will enable rapid and economical construction of advanced national network facilities which, in particular, are necessary to meet the needs of India=s high-growth information industries.  The New Telecom Policy should aim to eliminate regulatory segmentation of voice and data services markets, and also to facilitate resale of these services.  In the United States, higher growth rates in data services markets and the expected benefits of technological convergence between voice and data markets have led the private sector to invest almost $50 billion annually in the construction of new facilities.

International services
As the Discussion Paper recognizes with respect to national voice and data services, technological progress has eliminated the need for many past regulatory distinctions.   The United States suggests that an additional area in which the need for such distinctions has diminished is the international services market, where market-opening steps should be considered on an urgent basis.  India can gain the greatest benefits from participating in global economic and commercial activities, such as electronic commerce, by ensuring that its information industries have economical wideband access to international as well as national long distance services.

It is clear that restrictions on the supply of facilities-based and resale international services markets inhibit economic activity in the telecommunications and other information industry sectors.  Approximately seventy-five percent of all international traffic today flows among telecommunications markets that permit competition in the supply of international services.  Historically, monopoly operators of international services have charged higher prices,  rendered lower quality services, and been slower to innovate than have operators in competitive international services markets.  In making policy decisions with respect to international services, it is important to distinguish the interests of monopoly operator stakeholders from the interests of the wider national community of information industry and consumer end-users of these services.

The Discussion Paper refers to India=s WTO commitment to review its policies with respect to international services in 2004.  It is important to note, however, that under WTO rules India unilaterally can surpass that commitment and embrace the benefits of competition in its international services market at any time.  Moreover, there is a risk that, if India does not revise its international services policies until 2004, the ability of India=s information industries and other sectors to benefit from global electronic commerce will be limited by higher costs, lower availability of wideband and other advanced services, and other obstacles to innovation.  The ability of India=s talented information sector work force to exploit global electronic commerce will be negatively affected, the longer is the transition from monopoly to competitive supply of international telecommunications services.

Radio frequency allocation and assignment
The United States commends the Discussion Paper for highlighting the need for a transparent process to allocate radio spectrum and to make adequate spectrum available for new services (Section 5.0).  Delays in approving and making spectrum available already have had a negative impact on the rollout of some wireless services.  

In the WTO Basic Telecommunications Agreement, India committed to follow procedures for allocating spectrum in Aan objective and timely manner.@  However, India omitted from its commitments other important sections of the WTO Reference Paper regarding the allocation and use of radio spectrum and other scarce resources (e.g., numbers and rights of way).  Full adherence to the WTO Reference Paper would include commitments that allocation and use of scarce resources (a) would be conducted in a transparent and non-discriminatory manner; and, (b) that the current state of allocated frequency bands would be made publicly available, while detailed identification of frequencies allocated for specific government uses will not be required.

The Discussion Paper has rightly noted the need for transparency in allocation and use of radio spectrum.  The United States would urge the Group on Telecommunications also to recognize the need for non-discrimination in frequency allocation, and for making public the current state of allocated frequency bands, as other nations have committed to do.  The United States respectfully suggests assignment of the responsibility for allocation and assignment of radio spectrum to an independent regulator as described by the WTO Reference Paper.

Universal service
The United States welcomes the Discussion Paper=s two-part suggestion with respect to universal service, relying upon (1) funding of direct exchange line construction through licensing fees; and, (2) providing for automatic licensing in under-served areas, including wireless local loop services (Section 6.0).

In order to assure that license fees are applied equally to all competitors, including government-operated incumbents, we recommend that universal service obligations should be determined by an independent regulator.  License fees and revenue fees should be applied on a fair and non-discriminatory basis to fixed and cellular service operators, without distinctions between privately-owned and government-owned operators.

In this way, universal service policies would be competitively neutral.  This is an important concept embraced by the WTO Reference Paper, but unfortunately not reflected in India=s WTO commitments.  We urge that the Group on Telecommunications consider universal service policies in line with the concept of competitive neutrality, which is necessary to assure fair competition between all operators regardless of ownership or line of business.

Interconnection
An Indian high court decision prohibits the TRAI from having any jurisdiction on license-related issues.  This has, in turn, created serious doubts among the new operators about their ability to negotiate with the incumbent former monopoly in a fair and transparent manner.  All interconnection terms and conditions form a part of the license agreement between the incumbent and the new operator.

There is only a brief mention of interconnection in the Discussion Paper, which expects that interconnection in India will be arranged on a commercial, bilateral basis, with the TRAI ensuring that interconnection is available on a non-discriminatory basis.  It is the experience of the United States that a rigorous interconnection regime is necessary to the successful introduction of competition in telecommunications services.  For competition to succeed in maximizing consumer benefits and innovation in the telecommunications market, carriers must have the opportunity to access all customers, even those customers connected to networks of their competitors.  If a major supplier (as defined in the WTO Reference Paper) with the vast majority of customers did not interconnect with new entrants, the new entrants would have little chance of attracting customers of their own. 

The United States agrees that commercial negotiation is the preferred means for competitors to reach agreements on interconnection.  However, most nations' experience is that commercial negotiations often fail in the absence of pro-competitive regulation providing the parties with incentives to enter into negotiations in good faith and to reach a constructive interconnection agreement in a timely manner.  These regulations should include recourse to a swift and effective dispute resolution mechanism if negotiations fail.

In order to maximize the likelihood of firms reaching agreements,  the United States suggests that the regulatory authority should set general guidelines such as:

o
Parties must negotiate in good faith; 

o
The major supplier cannot discriminate in the type or price of interconnection that it offers to different providers;

o
The major supplier must provide any method of technically feasible interconnection requested by the new entrant;

o
Arbitration can be used if negotiations fail within a prescribed time frame; and

o
If necessary, the regulator will determine technically feasible interconnection points, procedures, prices and schedules.

The United States notes that making interconnection agreements publicly available and transparent also helps avoid disputes about discriminatory practices.  The kind of information that would assist competitors in negotiating agreements are the key terms and conditions of previous agreements and the technical information necessary for a carrier to efficiently interconnect, such as network architecture and signaling protocols.  

In its commitments under the WTO Basic Telecom Agreement, India took several important derogations from the WTO Reference Paper with respect to interconnection, e.g., India did not commit to assure interconnection in a timely fashion at cost-oriented, transparent rates for unbundled network or facilities components.  The suggestions above are fully consistent with the WTO Reference Paper.

Cellular mobile service providers
On the possible entry of DOT and MTNL into wireless services, the United States has concerns that without sufficient regulation, DOT and MTNL may easily engage in anti-competitive behaviors.  When a major supplier offers more than one service, such as basic, cellular and value-added services, it effectively charges itself a "transfer price" for interconnection between the different services within its own operation.  In such cases, clear lines of separation between the different services offered by the major supplier may help ensure that the transfer price for each service adequately reflects market conditions, and does not allow a carrier to improperly subsidize services provided in a competitive market with revenues from monopoly markets.   Anti-competitive subsidization of services in a competitive market unfairly burdens captive rate payers with the costs of undercutting the major supplier's competitors.  

Concretely, private cellular operators, DOT and MTNL should be subject to the same entry fees and universal service fees.  The United States suggests the following can be useful tools to prevent anti-competitive behavior in the market:

o 
Controls should exist to inhibit the ability of an operator with substantial market power to misuse that market power for anti‑competitive purposes. Some economies rely on general competition laws to provide this safeguard, others address it specifically in telecommunications regulation.    

o 
Anti-competitive cross-subsidization should be explicitly prohibited in rules or law.    

o 
Controls should exist against misuse of competitors= proprietary information obtained by the major supplier as a result of its control of essential facilities that every supplier in the industry must rely on.

o 
There should be sanctions for delay and anti‑competitive behavior, including pecuniary penalties, license cancellation and suspension.

India=s WTO commitments omitted the safeguard against anti-competitive cross-subsidization which is specified in the WTO Reference Paper.  The pro-competitive safeguards suggested above are fully consistent with the WTO Reference Paper.

Foreign investment
The Discussion Paper is silent on the matter of the role of foreign investment in India=s telecommunications sector.  The United States urges consideration of the cost imposed on telecommunications sector development by India=s current foreign investment limitations.  By increasing the difficulty and cost of raising capital to finance telecommunications infrastructure construction, foreign investment restrictions raise the cost of capital in this sector.  This increased cost is passed on to end-users, including the information industry companies which are otherwise well-positioned to help strengthen India as an information technology superpower.  

Electronic Commerce
The United States believes that governments should adopt a non‑regulatory, market‑oriented, competitive approach to electronic commerce for its potential to be fully realized.  Technological developments will facilitate the growth of electronic commerce, and, in turn, advances in bandwidth capacity will facilitate greater traffic flow.  We encourage governments to create sufficient incentives and supportive policies for greater opportunities for infrastructure development and development of new electronic applications, particularly electronic commerce. 

Dr. Roddam Narasimha, in his additional remarks circulated along with the Discussion Paper, noted that a method should be found whereby India can take advantage of new technologies without undue regulatory restrictions.  This would assist in advanced network build-out and permit greater use of applications like electronic commerce.  As indicated, a more flexible policy framework that fosters rapid growth and competition will accomplish this goal.  The policies suggested herein are intended to provide the encouraging environment that Dr. Narasimha correctly identifies as necessary for new applications, products and technologies to be supplied in the market place.  

Conclusion
The United States greatly appreciates the opportunity to provide these comments as India proceeds towards the formulation of a New Telecom Policy.  We firmly believe that India can realize the full potential of investments made so far in its telecommunications sector, and that it can generate greater investment in future, through a new policy. 

